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Abstract 
Sustainable development ecessitates balancing the interests and 
concerns of both the environment and the economy. The importance 
of environmental l w as a tool to balance these potentially conflict- 
ing interests is increasing. Germany, in particular since reunifica- 
tion, provides agood case study of the challenges inherent in a high- 
ly industrialized nation towards achieving sustainable d velopment. 
Since reunification, the concept of sustainable development, in 
terms of the protection of the essential basis for the existence of fu- 
ture generations, has been incorporated into the constitution i  1994. 
Explicit means for how to harmonize the needs of both the economy 
and the environment, however, remain unclear. This is particularly 
evident in the implementation f so-called "acceleration" laws, de- 
signed to shorten the processing time in the re-development of for- 
mer east Germany, particularly in the areas of transportation infras- 
tructure, wastewater disposal facilities, and housing construction. 
The implementation f these acceleration laws is generally at the ex- 
pense of environmental concerns and public involvement in the de- 
cision making process. The effectiveness ofenvironmental l w as a 
tool to balance the needs of the environment and the economy, as is 
required for sustainable development, remains an unmet challenge. 
Introduction 
Sustainable development ecessitates balancing the interests 
and concerns of both the environment and the economy. The 
importance of environmental law as a tool to balance these 
potentially conflicting interests is increasing. Germany, in 
particular since reunification, provides a good case study of 
the challenges inherent in a highly industrialized nation to- 
wards achieving sustainable development (BUND/MISE- 
RIOR 1996). At the time of reunification (1989), the popula- 
tion of west Germany (BRD) was approximately 61 million 
and 16 million in east Germany (DDR). Given that west Ger- 
many contains 248,620 km 2 surface area, this resulted in a 
population density of approximately 250 people/km 2, where- 
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as east Germany, with 108,330 km 2 surface area, resulted in 
a population density of approximately 150 people/km 2 
(Umweltbundesamt 1994). 
Under reunification, the entire country was essentially 
subsumed under west German law. The constitution, termed 
the Basic Law (Grundgesetz) forms the basis of German law 
and provides for different ypes of federal egislative juris- 
diction in which either the federal or state governments have 
exclusive or competing jurisdiction. Although some environ- 
mental issues are left for the states (L[~nder) to legislate (e.g., 
agriculture and forestry development, waste disposal), the 
majority of laws dealing with environmental pollution is leg- 
islated at the federal evel, with implementation left to the 
states. 
Since the federal environmental program initiated in 1971 
(Umweltprogramm der Bundesregierung, UB) several states 
amended their constitution to include environmental protec- 
tion. This explicit recognition of environmental protection, 
remained at the state level, since under Article 70 of the 
Basic Law, all legislative jurisdiction which is not vested by 
the Basic Law in the federal government remains in the 
states. The express right to environmental protection has 
now, however, been recognized at the national level with an 
amendment to the federal constitution since 1994 (27 Oct.). 
The amendment, under article 20a translates to: "The nation 
is to safeguard the essential basis for the existence of future 
generations (nattirlichen Lebensgrundlagen) within the 
framework of constitutional rules enacted through legisla- 
tion and in accordance with laws and rights executed through 
the power of administration f justice" (parenthesis added). 
The notion of sustainable development is incorporated 
into the first clause of article 20a by stating that the essential 
basis for the existence of future generations i  protected. The 
second clause, encloses an express duty to weigh the advan- 
rages and disadvantages of any decision with regards to ex- 
isting rules and legislation. Furthermore, the inclusion of this 
clause into the constitution, makes environmental protection 
an official national goal (Staatszielbestimmung), which are 
defined as: "Constitutional norms with legally binding du- 
ties, that stipulate continued attention or fulfillment of par- 
ticular responsibilities - objectively defined goals - through 
federal activity" (VITZTHUM & GEDDERT-STEINACHERT 
1996). They outline specific national activities and are there- 
by a guideline or directive for national business and trade, 
and for the interpretation of laws and regulations. However, 
in contrast o other civil rights of the constitution, federal 
goals do not establish subjective rights for an individual in 
fulfillment of these goals. Moreover, with the decision ot to 
integrate nvironmental protection into article 20 of the con- 
stitution, but rather to add it on in article 20a, environmental 
protection did not become apart of the unchangeable core of 
the constitution, and therefore has a secondary ranking. Al- 
though, environmental protection may not be ignored, it also 
does not take precedence over other governmental interests. 
Thus, although the inclusion of environmental protection 
into the constitution took over 10 years of intense discussion, 
the decision of "where" to rank environmental interests, 
when they collide with other national interests (e.g., eco- 
nomic) has been deferred. The question arises, then, "Is envi- 
ronmental law, in fact, an adequate tool to ensure sustainable 
development?". 
Thus, under the precautionary principle, risk to the environ- 
ment is to be eliminated or reduced. When harmful environ- 
mental substances are created, they are to remain below a 
dangerous threshold level. 
While the objective of the precautionary principle is im- 
proved environmental quality, the intent of the polluter pays 
principle is to designate pollution clean-up costs and to pro- 
vide economic efficiency incentives. In other words, the 
costs for the avoidance or removal of environmental pollu- 
tion is the responsibility of it's originator. Limits to the pol- 
luter pays principle are based on the common burden princi- 
ple (Gemeinlastprinzip) which states that if the origin of cer- 
tain harmful environmental consequences can not be deter- 
mined, or only with great difficulty, or if an acute threat can 
not otherwise be removed, then as an exception, the commu- 
nity shall bear the costs for the removal of environmental 
pollution (HOPPE & BECKMANN 1989). 
The cooperation principle incorporates the notion that 
federal and local government, aswell as commerce, industry, 
and research should work together in the decision-making 
process in the formulation of political objectives and the re- 
alization of environmental goals. The purposes of the goal 
are promoted with improved information flow to all con- 
cemed parties in order to achieve acceptable and effective 
environmental decisions. In addition, a balanced relationship 
between individual freedoms and societal needs should be 
established. 
Principles of German Environmental Law 
In order to answer the question of whether or not environ- 
mental law is an adequate tool to achieve the goal of sustain- 
able development, it is appropriate to examine the funda- 
mental principles, rather than specific details of individual 
statutes, underlying German environmental l w. The upper- 
most goal of German environmental policy is to protect he 
life and health of people, now and in the future, from harm 
(HOPPE &5 BECKMANN 1989). To achieve this goal, three 
basic, fundamental principles were introduced into German 
(BRD) administrative environmental law as a result of the 
national environmental program initiated in 1971 (UB). 
These include the precautionary principle (das Vor- 
sorgeprinzip), the polluter pays principle (das Verursacher- 
prinzip), and the cooperation principle (das Koopera- 
tionsprinzip). Although these principles are not necessarily 
expressly stated in the laws, they provide a model of the 
fundamental concepts and directives which are to be guid- 
ing principles in the development of environmental legisla- 
tion. 
The precautionary principle can be seen as a modem envi- 
ronmental policy tool whose goals are to prevent environ- 
mental pollution through precautionary action, as well as to 
protect he long-term ecological foundation through the pru- 
dent use of natural resources (SCHMIDT • MOLLER 1995). 
Environmental Tools 
As mentioned above, these environmental principles provide 
a model of the fundamental concepts and directives to be 
used in the development of German environmental legisla- 
tion. The purpose is not just to promote these concepts, but to 
ensure their effective implementation. I  order to implement 
these principles, various environmental tools are embodied 
within environmental legislation. These include environ- 
mental planning, threshold limits, and economic instru- 
ments. 
Environmental planning, by coordinating the needs and 
interests of the environment where other goals and interests 
conflict with those of the environment, is a means of achiev- 
ing precautionary environmental policy. The different plan- 
ning instruments range from extensive nvironmental pro- 
tection models which examine the complex causes and inter- 
relationships of environmental problems to consideration of
environmentally relevant planning goals within land-use 
planning. 
Environmental planning is often based on a permitting 
process, in which an activity is prohibited unless appropriate 
permission and authorization is granted. Moreover, autho- 
rization if often granted under specific conditions in which 
the addressee must implement certain measures to prevent 
dangerous uses of the environment. The involvement of third 
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parties is especially important in the authorization process, 
which must file comments within a certain period. These 
comments have to be considered at the time of decision of 
whether or not to issue a permit. 
A special case of environmental planning, and a relatively 
new means of implementing the precautionary principle, is 
the requirement for an environmental impact assessment in
association with major development projects. Following an 
European community directive in 1985, the environmental 
impact assessment law (Umweltvertr~glichkeitsprtffung) 
was finally passed in Germany in 1990. The concept of envi- 
ronmental impact assessment is based on the American 
model developed from the 1969 National Environmental 
Policy Act which established environmental impact assess- 
ment as a federal directive. Under the German model, one of 
the primary goals of environmental impact assessment is an 
early assessment of the potential environmental effects of a 
planned activity, with this information being passed onto all 
relevant agencies as soon as possible. Its application is pri- 
marily as an administrative law that must be used in connec- 
tion with other environmental laws (SCHMIDT ~; MULLER 
1995). However, it goes beyond the weaknesses of the indi- 
vidual, medially (e.g., air, water) oriented enviromnental 
laws since it requires that ecological interactions be consid- 
ered. At it's core, it requires extensive information collection 
and a strict participation of relevant agencies in the decision- 
making process. 
A major criticism leveled against he environmental im- 
pact assessment law is that it is not likely to diminish the im- 
plementation deficit often characteristic of environmental 
law. The majority of legal opinion attributes this, in part, to a 
lack of direct access of third party involvement. While the 
right of a business to sue against environmental ordinances i
guaranteed under German law (after §42 II VwGO), third 
parties can only invoke their complaints if the offending reg- 
ulations have specific regulations regarding it's effect on 
third parties. This is not promising, since the environmental 
impact assessment can primarily be seen as an information 
gathering device for decision makers, without any signifi- 
cant third party characteristics (SCHMIDT & MULLER 1995). 
Another means of implementing the precautionary princi- 
ple is to reduce or eliminate nvironmental hazards through 
the establishment of pollution threshold limits. Criticisms for 
the reliance on threshold limits in environmental policy in- 
clude: (1) the ecological and long-term costs of several envi- 
ronmentally relevant areas are not suitable to a threshold pol- 
icy (e.g., energy consumption, traffic control, land-use, pop- 
ulation growth, and biological diversity); (2) threshold val- 
ues are defined, so that the polluter has no incentive to go 
below them and; (3) threshold limits are not economically 
efficient in the long-term (WEIZSACKER 1994). The directive 
to limit pollution levels to the limits of the best available 
technology, also does not provide adequate incentives for the 
development of better technologies. Furthermore, it is well 
known, that although the initial gains in terms of pollution 
clean-up are large, subsequent pollution clean-up costs in- 
crease exponentially with marginal gains in pollution clean- 
up. The limits of financial resources argue that the expendi- 
ture of large sums of money to reduce one form of pollution 
to near zero levels, will result in less available money to re- 
duce other forms of pollution, thereby, creating a trade-off 
between environmental risks. Although the use of threshold 
limits is an important tool in environmental l w, it does not 
fundamentally solve the problem of "how" to balance eco- 
nomic and ecological interests in the name of sustainable de- 
velopment. 
The balancing of economic and ecological interests i  un- 
likely to occur without he use of economic instruments. The 
scope of instruments used in a polluter pays environmental 
policy range from environmental charges to economic in- 
centives. Environmental charges are a means of direct regu- 
lation control in which charges are imposed for an environ- 
mentally specific purpose, such as, financing environmental 
activities. They can be imposed by taxes, fees, contributions 
and special charges (e.g., waste disposal fees). Taxes can 
also be imposed for the purpose of reducing the environ- 
mental impact and to develop ecologically sound measures 
(e.g., sewage fees). An advantage of economic instruments 
is that they can be more effectively implemented into those 
areas in which the concept of threshold limits is unsuitable 
(e.g., energy use, traffic control and land-use). A disadvan- 
tage is that environmental charges used to regulate behavior 
is often associated with an extensive deficit in enforcement 
and administration. The extensive administration needed to 
impose and collect environmental taxes, is exacerbated by 
constantly changing norms in which both the enforcing au- 
thorities as well as the addressee do not have a complete 
overview of all the provisions and statutes to be executed 
(ERBGUTH 1995). 
Economic incentives are a means of indirect regulation 
control, which is an attempt to influence the motivations of 
the concerned individual in such a way that the affected indi- 
vidual is more likely to choose the alternative with more en- 
vironmental protection. Economic incentives include subsi- 
dies as well as environmental taxes. Besides reducing pollu- 
tion levels, economic incentives, are a means to reduce the 
administrative burdens associated with the implementation 
of environmental charges. Economic incentives, such as 
taxes for pollution levels below threshold levels, should have 
a higher priority in environmental protection. Appropriate 
economic incentives, may in fact, reduce the need to estab- 
lish threshold limits at all, which are always likely to be as- 
sociated with arbitrary levels and in a constant state of flux 
due to changing scientific information. However, current 
market prices are estimated to reflect only one-fifth of the 
real ecological costs (WEIZSACKER 1994). An effective pol- 
luter pays environmental policy needs to incorporate the full, 
long-term ecological costs if it is to act as an appropriate eco- 
nomic incentive to balance ecological and economic inter- 
ests which lead to sustainable development. 
364 Limnologica 29 (1999) 3 
Sustainable Development and 
"Aufschwung Ost" 
As mentioned at the outset, sustainable development ecessi- 
tates balancing the interests and concerns of both the environ- 
ment and the economy. Germany, particularly since its reuni- 
fication, provides agood example of the difficulties of a capi- 
talistic nation to grow sustainably. In the name of ,Auf- 
schwung Ost" and as a result of one of it's deepest economic 
recessions, the German government enacted laws with unpar- 
alleled legislative speed to reduce and eliminate barriers to in- 
vestment, especially in the redevelopment of former east Ger- 
many. These laws were also meant o be a general cure-all to 
equalize universally decried competitive disadvantages of do- 
mestic business in relation to international competition. These 
so-called "acceleration laws" (Beschleunigungsgesetze) were 
enacted to shorten the processing time especially in the areas 
of transportation i frastructure, waste-water disposal facili- 
ties, and housing construction. They are chiefly embodied in 
the Investment Relief Law (Investitionserleichterungsgesetz) 
and the Housing Development Law (Wohnbaulandgesetz) of 
1993. Procedural strategies used to shorten administrative 
processes include the: (1) use of less complicated administra- 
tive and planning procedures; (2) permission to ignore short- 
comings inherent in construction plans; (3) reduction of citi- 
zen involvement, accompanied by limitations on the scope of 
judicial review in the administrative courts in the new states 
added as a result of reunification; (4) introduction of time lim- 
its for federal review; and (5) the exclusion of environmental 
impact assessment procedures from certain planning activi- 
ties, such as highway planning (ERBGUTH 1994). 
Although these laws were primarily designed to simplify 
administrative procedures, in part, by reducing the number of 
participating decision-makers, in doing so, they often substan- 
tially changed the intent of the law at the expense of environ- 
mental protection. Moreover, the reduction of citizen involve- 
ment puts at risk the third fundamental principle underlying 
German environmental l w, that of the cooperation principle. 
The cooperation principle has at its base the implied under- 
standing that acceptable and effective nvironmental decisions 
are promoted by the inclusion of third parties into the decision- 
making process. Furthermore, cooperation necessitates a com- 
prehensive availability of scientific information which should 
be directly linked to management s rategies in order to learn 
"adaptively" from past experience (HALBERT 1993; LEE 1993). 
The reduction or elimination of third party participation i to 
environmental decision making in order to "accelerate" the 
implementation f large construction projects, is generally at 
the expense of the environment and the confidence of the pub- 
lic (ERBGUTH 1994; HALBERT & LEE 1990). 
The above discussion on the impact of the so-called "ac- 
celeration laws" is a simplified analysis of their complexity. 
However, the example of acceleration laws, demonstrates 
that, particularly in times of a perceived economic risis, in 
the conflict of economy over ecology, economy usually 
wins. In part, this is due to the fact that industrialized nations 
rely on economic riteria to measure success. The danger is 
that not all ecological needs are likely to be solely satisfied 
with technical innovations and market economies. Neverthe- 
less, economic incentives as well as a realistic assessment of
all current and long-term ecological costs associated with 
any type of development are likely to be the only viable 
means of putting ecological interests on par with economic 
ones. As a leading industrialized nation, Germany, particu- 
larly through its reunification process, is in a position to be a 
positive role model for other developing countries on how to 
effectively balance economic and ecological interests as is 
necessary for sustainable development (BUND/MISERIOR 
1996; HABER et al. 1994; Royal Swedish Academy of Sci- 
ences 1996). However, to date, the effectiveness of environ- 
mental law as a tool to balance the needs of the environment 
and the economy, as is required for sustainable development, 
remains an unmet challenge. 
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